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Mail Stop Petitions 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

The Office dismissed a petition on December 31 , 2007 in the present case to 
accept an unintentionally delayed claim for priority. The petition was dismissed because 
the Office determined that the proposed amendment After Final was not going to be 
entered by the Examiner, and hence a Request for Continued Examination (RCE) was 
required. 

The Applicant has filed such RCE as required by the Office. Hence this 
objection should be moot. 

As to the other objections raised in the Decision: 

1 ) On page 2, the Decision suggests that the reference for priority was not 
acceptable because it "...improperly incorporates by reference the prior-filed 
application." This objection is traversed since the present disclosure as filed 
in fact as an identical disclosure of parent application serial no. 09/439,145. 
Since the two disclosures are identical, Applicant's incorporation by 
reference of such prior disclosure cannot be new matter. 



2) The Amendment has been re-submitted with a correction to cite to serial no. 

09/439,145 instead of serial no. 09/435,145. Thus the objection to this point 

should also be moot. 
Hence, for the reasons set forth before and below again, Applicant requests 
entry of the Replacement Amendment B to rectify the claim to priority. 

Statement of Facts In Support of Petition 

The Office Action mailed September 4, 2007 contains a rejection to claims of the 
present application based on US Patent No. 7,050,977 to Bennett et al . filed on 
November 12, 1999. The '977 patent in turn is related to an application serial no. 
09/439,145 ('145 application) which is a parent application to the present application, 
and was filed on the same date. 

Because the present application contains the same disclosure as the '145 
application, was co-pending with the '145 application, and at least one of the inventors 
of the present application is the same as that for the '145 application, Applicant filed and 
identified the present application specifically as a "continuation" of serial no. 09/439,145, 
as evidenced by Exhibit A (Utility Patent Application Transmittal) and Exhibit B (front 
page of Preliminary Amendment filed October 10, 2003). Applicant submits that this 
clear reference to the present application as a "continuation" could leave no reasonable 
doubt as to Applicant's intent to claim priority to the specifically identified '145 parent 
application. 

Nonetheless the Examiner maintains the existing reference is insufficient to claim 
priority under 35 USC 120. Accordingly Applicant requests that priority be belatedly 
perfected pursuant to the provisions of MPEP 201 .1 1 . The present submission thus 
includes: 

(i) A request that the specification be amended as presented in 

Amendment B filed contemporaneously herewith to contain a specific 
reference required by 35 U.S.C. 120 and paragraph (a)(2) of MPEP 
201 .1 1 to the prior-filed application. Thus the Applicants propose that 
the specification shall be amended to include a specific reference at 
page 1 , 1. 5, to note specifically that it claims priority to parent 
application serial no. 09/439,145 under 35 USC 120, incorporates such 
parent application by reference and is a continuation of such; 
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(ii) The surcharge set forth in § 1 .17(t); and 

(iii) The enclosed statement with the supporting facts above which affirms 
that the entire delay between the date the claim was due under 
paragraph (a)(2)(ii) of this section (February 10, 2004) and the date the 
claim was filed (December 31 , 2007) was unintentional. 

Please charge any fees due to deposit account no. 501-244. 



May 12, 2008 
2030 Addison Street 
Suite 610 

Berkeley, CA 94704 
(510) 540-6300 
(510) 540 -631 5 (fax) 



Respectfully submitted, 



J. Nicholas Gross 
Registration No. 34,175 
Attorney for Applicant(s) 
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